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CONSULTATION ON FREE AND FAIR ELECTIONS 'AND
DEPOLITICISATION OF KEY INSTITUTIONS
18, Sir Marcus Fernando Mawatha, Colombo 7

November 30, 1998

Mr. Karu Jayasuriya

Convenor of the Plenary Committee

Citizens Consultation on Free and Fair Elections
and Depoliticization of Key Institutions

18, Sir Marcus Fernando Mawatha -

Colombo-7

Dear Sir:

Report of the Citizens Consultation on Free and Fair
Elections and Depoliticization of Key Institutions

The Citizens Consultation on Free and Fair Elections and Depoliticization of Key Institutions which
was convened at the Sri Lanka Foundation Institute on the 14th of Septembez 1998 decided to
constitute a Drafting Committee consxstmg of the undersigned to examine and report on ways and
means of restoring public confidence in the electoral process and the depoliticization of key
institutions, especially those dealing with the Public Service, Police Service, and the Elections

Process.

As mandated we have accomplished the task assigned to us within the given period of two months.
We have the pleasure of submitting herewith our report to you in your capacity as the Convenor of
the Plenary Committee of the Citizens Consultation on Free and Fair Elections and Depoliticization

of Key Institutions.

We wish 10 place on record our appreciation of the co-operation and assistance extended to us by
the public spirited citizens and organizations who made written representations, Convenor of the
Plenary Committee for making excellent logistical arrangements, Mrs. Devika Jayasinghe for
pxovuhng meticulous secretarial support and last but not the least the Citizens Consultation for
reposing trust and confidence in us.

Yours ithfulyly, (x '/‘ y 'gj’_, /N

(Lr(p ’ \ ‘ik(:’b\v‘ - J W
K. H.J. Wijayadasa (Convenor) Bradmagn Weerakopn D. M. Swaminathan
)

gqu @?m,’zic.lme A /)-k// 72 !\,v/( (“M
Swarna Obeysekera Ana Senevxrr‘at ? Shibiy AziZP.C. /

Tn”""_—a_-zsi-.«a ’(/v,u/“\i R
W. D. Ailapperuma Fathcr ald Firth A E M. Hashim P.C.

/Z«J y . ’ 5
Melvin “Nijesekera Air Vice Ma 5 ,‘ arry Gunatilleke " AustinFernando
. — :

106D O L T

onica Ruwanpathirane /‘K‘;‘Sﬁe Rodrigo R : A. L. M. Thangavel

- Tl e
ore Perera Janaki Gunawardeine D. S. . Mayadunne
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EXECUTIVE SUMMARY

The Citizens Consultation: The Citizens Consultation on Free and Fair Elections
and Depoliticization of Key Institutions which was convened at the Sri Lanka
Foundation Institute on the 14th of September 1998, appointed an independent
and non-political Committee to examine and report on ways and means of
restoring public confidence in the electoral process and the depoliticization of key
institutions especially those dealing with the Public Service, Police Service and
Elections.

Abuses and Excesses of Politicization: The politicization process which had its
origin in the 1950’s gathered momentum with each parliamentary victory
involving large majorities. These massive victories gave rise to the belief that
members of the ruling party and their supporters have the exclusive right to all the
rewards and benefits of society. Abuses and excesses relating to over politicization
have manifested themselves in many different forms and guises; especially political
interference in the administration, abuse of power, election malplac‘mces bribery,
corruption and favouratism.

Election Abuses, Malpractices and Violence: Every citizen has the right to take
part in the government of his country directly -or through freely chosen
representatives. In Sri Lanka the growing trend in recent times has been to
obstruct this free choice by resorting to thuggery, intimidation, obstruction, mass
impersonation and acts of violence against political opponents. Adding insult to
injury, the Police; said to be the guardians of the law have become an instrurment of
oppression in the hands of the party in power. Above all, the just and equitable
distribution of scarce resources, the conduct of free and fair elections and the
efficient management of the national assets would depend on the existence of an
impartial, efficient and honest public service. Even though the Judiciary has not
undergone politicization of any serious nature, society by and large is disenchanted
with the legal and judicial process. This is because in their view justice tends to
elude them or would either be delayed or never rendered or not accessible.

The Need for Depoliticization: The reversal of these pernicious and self
destructive processes has become an urgent necessity. The vast majority of our
people are today on the brink of losing faith in the integrity and independence of
democratic institutions such as the Public Service, Police Service and the Elections
Department. Therefore, it is necessary to establish an independent Public Service
Commission, an independent Police Service Commission, an independent Elections
Commission, and an Independent Constitutional Council by constitutional fiat.
Further, it is necessary to strengthen the hands of the Judiciary so that the
independence and the autonomy of these independent commissions will be
safeguarded.
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Constitutional Provisions: The salient features of the constitutional provisions
recommended are:

(a)

(b)

(c)

(d)

Independent Elections Conunission: A three member National Elections
Comymission, one of whom shall be the Chairman and also designated Chief
Elections Commissioner will be appointed by the President on the
recommendation of the Constitutional Council. The Commissioners should

-not be and should not have been. actively engaged in politics and their

tenure of office shall be constitutionally safeguarded in the same manner as
applicable to Supreme Court Judges. The National Elections Conumission

. shall, inter alia, have the power of canceling and holding fresh elections in

any -electoral district where the National Elections Commission is satisfied
that there has been a disruption to the free exercise of the vote due to
violence or in any other manner. Adequate safeguards have been provided
against administrative throttling through denial of funds and withdrawal of
staff.

Independent Public Service Commission: The proposals include the
removal of the existing obnoxious provisions from the Constitution thus
freeing the Public Service from the clutches of the Cabinet of Ministers and
other politicians and the establishment of an independent National PSC
comprising of 5 members appointed by the FPresident on the
recommendation of the Constitutional Council. The Constitution shall also
provide constitutional safeguards to prevent any person from influencing or
attempting to influence any decision of the PSC by providing for punitive

‘ action through the legal process. Secretaries to Ministries while being

outside the purview of the PSC shall be appointed from among persons of
ability and quality by the President with the prior approval of the
Constitutional Council. To further insure the PSC against political and
administrative throttling, the continued flow of funds and other resources
will be ensured through the Constitutional Council which will determine
the reasonableness of the request for such resources by the PSC.

Independént Police Service Conunission: Subject to the provisions of the
Constitution, the appointiment, transfer, promotion, dismissal and
disciplinary control of all police officers shall be vested in the National
Police SerVvice Commission consisting-of 5 persons one of whom shall be its
Chairman and appointed by the President on the recommendation of the
Constitutional Council. A constitutional provision to ensure non-
interference with decisions of the Police Commission has also been

" incorporated on the same lines as for the PSC.

Strengthening the Hands of the Judiciary: All Judges of the Supreme Court,
the President of the Court of Appeal and the Judges of the Court of Appeal
shall be recommended for appointment by a Judicial Appointments Council,
thus divesting the discretion now available to the President in the matter of
such appoiritments. The Judicial Appointments Council shall consist of the
Chief Justice (Chairman and Convenor), the Attorney-General, President of
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(e)

the Court of Appeal, the Solicitor-General, two most senior Judges of the
Supreme Court and one of the most senior, President’s Counsel nominated
by the Chief Justice. The appointment of the Chief Justice shall be made by
the President after careful scrutiny and final approval by the Constitutional
Council. There shall be a Judicial Service Commission appointed by the
President consisting of the Chief Justice (Chairman) and two other Judges of
the Supreme Court recommended by the Chief Justice and one of whom
shall have been a Judicial Officer with Original Court experience. The
Supreme Court or the Court of Appeal shall not come within the
administrative or financial management of the Presidential Secretariat but
that of the Constitutional Council.

Thie Constitutional Council: In order to restore public confidence in the
vital segments of the administrative machinery a further constitutional
safeguard has been provided for in the establishment of a Constitutional
Council which will be responsible for recommending personnel for
appointment to independent commissions mandatorily established by the
Constitution. The Constitutional Council shall comprise; the Speaker, the
Prime Minister, the Leader of the Opposition, a Chief Minister nominated by
the Chief Ministers of the Provinces, five Members of Parliament nominated
by the Comumittee of Selection of Parliament, seven members out of whom
two shall be retired Judges of the Supreme Court or the Court of Appeal and
five members shall be persons who have rendered distinguished public
service or are persons of eminence in professional, commercial, industrial
or agricultural life and who do not hold any political office, who shall hold
office for three (3) years. The Speaker shall be the Chairman of the
Constitutional Council.  The President or the appropriate appointing
authority shall submit for the prior approval of the Constitutional Council
the names of persons for appointient to any of the offices or public bodies
and shall include the Chief Justice, the Attorney-General, Heads of the
Army, Navy, Air Force, and Police Force, the Ombudsman, the Auditor-
General, Secretaries to the President, Prime Minister, Cabinet, and of other
Ministries.
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SEVENTEENTH AMENDMENT TO THE CONSTITUTION

AN ACT TO AMEND THE CONSTITUTION OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA: TO ESTABLISH A CONSTITUTIONAL COUNCIL: TO
ESTABLISH INDEPENDENT PUBLIC SERVICE. ELECTIONS, JUDICIAL SERVICE
AND POLICE SERVICE COMMISSSIONS: TO STRENGTHEN THE INDEPENDENCE
OF THE JUDICIARY; TO DEPOLITICISE THE PUBLIC SERVICE. ELECTION

AND POLICE SERVICES: AND FOR CONNECTED MATTERS.

BE it enacted by the Parliament of the Democratic Socialist Republic of Sri Lanka as follows:-

This Act may be cited as the Seventeenth Amendment to the Short title

Constitution

The following new Chapter VIA is inserted immediately after Addition of a new

Chapter V1 of the Constitution of the Democratic Socialist Republic Chapter VIA to the

of Sri Lanka (hereinafter referred to as “the Constitution™) Constitution
CHAPTER VIA

)
@)
3)
*)

(5)

(©6)

THE CONSTITUTIONAL COUNCIL

29A. There shall be a Constitutional Council (hereinafter referred to as “the Council™)
which shall consist of the following members.

The Speaker

The Prime Minister

The Leader of the Opposition

Two Members of Parliament nominated by the two registered Political Parties or Independent Groups
excluding those of which the three atove named are members. having the largest number of members
elected to Parliament. and appointed by the Speaker.

The mest senior retired Judge of the Supre'me Court who is not more than Seventy vears of age and
consents 1o serve in such capacity for a2 maximum period of three vears. seniority being reckoned from
the date of first appointment to the Supreme Court. and appeinted by the Speaker. and

Five persons who are not more than seventy vears of age: having a distinguished record of service in
representative spheres of public Life. with no overt political affiliations. nominated for a maximum period
of three vears and appointed by the Speaker cn the following basis:

(a)

®)

©

(d)

(e)

one person nominated by the Organisation of Professional Associations.

one person nerminated by the Chambers of Cominerce and Industry listed in
Schedule A to this Article

one person neminated by the Feceraticns of Trade Unions listed in Schedule B to this
Artcle

one person nominated by the Media Orzanisations listed in Schedule C to this Article.
and

one person nominated by the Non-Governmental Organisations engaged in the
premoticn of Human Rights and Geed Governance. listed in Schedule D to this
Article..
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to specified
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and High Ranking

SCHEDULE A

The Ceylon Chamber of Commerce

The National Chamber of Commerce of Sri Lanka

The Ceylon National Chamber of Industries

The Federation of Chambers of Commerce and Industry of Sri Lanka

W

SCHEDULE B

SCHEDULE C

Editor’s Guild

Free Media Movement

Association of Working Journalists
8ri Lanka Publishers Association

FREVI R

SCHEDULE D

IS N

29B. The Speaker shall be the Chairman of the Council and shall preside at its meetings.
In the absence of the Speaker the Prime Minister and in his absence the Leader of the Opposition
shall preside.

29C.  (a) No person shall be appointed by the President or any other authority. s a member
of any of the Commissions listed in Schedule E or to the Public Offices specified in

Schedule F to this Article or as a member of such other Commission or to such other Public
Office as Parliament may determine by Law, save and except on the nomination of the Council.

(®) The Council shall initiate action to make appointments to a vacancy in any of the
Commissions and Offices referred to in Schedules E and F to this Article not less than three
months prior to the occurrence of the said vacancy. or within one week of the occurrence of the
vacancy whenever such vacancy arises unexpectedly.

(c) It shall be the duty of the Council to nominate to the President or the appropriate
Appointing Autherity. suitable persons for appointment to the Commissions or Public Offices
specified in the schedules to this Article or in such Laws referred to above. not less than one
month prior to the occurrence of 4 vacancy of as soon as possible whenever the occasion for
such appointment arises unexpectedly, pravided that in the case of nominations to offices in
Schedule F, seniority, where relevant. may not be overlooked without the specific approval of
not less than two thirds the total number of members of the Council.

(d) No person appointed in terms of this Article shall be removed from office save
and except in terms of a resolution to that effect passed by a majority of not less than two-thirds
of the total membership of the Council.

SCHEDULE E

The Judicial Service Commission

The Public Service Commission

The Elections Commission

The Police Commission

‘The Bribery and Corruption Commission

N -

w
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Quorum
Sceretary 1o the

Council

Other functions of
the Council

6 The Delimitation Comunission
7 The Education Cominission
8 The Human Rights Commission
9 The Finance Comumission
SCHEDULE F
1 The Chief Justice and all other Judges of the Supreme Court
2 The President and all other Judges of the Court of Appeal
3 The Attorney General
4 The Auditor General
2) The Ombudsman
6 The Sccretary General of Parliament
7 The Heads of the Army. Navy and Air Force
8 The Governor of the Central Bank
9 The Director General of Bribery and Corruption
10 The Inspector General of Police

29D (1) The Council shall endeavour to make cvery nomination by consensus  In (he
absence of consensus. any decision of this Council shall be by a majority of not less than two
thirds of the total membership. In the event of an equality of votes the mcmber presiding shall
have a casting vote.

2) The quorum for any meeting of the Council shall be cight members.

29 E.  There shall be a Secretary to the Council appointed by the Council who shall also
perform and discharge such duties and functions as may be prescribed by the Council. the
Constitution or by Law.

29F.  The Council shall also perform and discharge such other dutics and functions
as fmay be prescribed by the Constitution or by Law.

29G Any person who. otherwise than in the course of his duty. directly or indircctly. by
himself or by any other person. in any manner whatsocver. influences or attempts to mfluence
any decision of the Council shall be guilty of an offence and shall on conviction by the High
Court afier trial without a jury. be liable to a fine of not less than Onc Hundred Thousand
Rupees and not exceeding Five Hundred Thousand Rupees or to imprsonment for a term not
less than three years and not exceeding seven years or to both such finc and imprisonment

29H.  Any person appointed to any office referred (o in this Chapter shalf not enter upon the
dutics of his office until he takes and subscribes the oath or makes and subscribes the atfirmation
set out in the Fourth Schedule to the Constitution.

29 L. The Council shall have power to act notwithstanding any vacancy in its membership.
and any act or proceedings of the Council shall not be. or not be deetried to be invalid. by reason
only of such vacancy or any defect in the appointment of a member.

3. . Chapter {X of the Constitution is hereby repealed and replaced by the
following new Chapter IX. Repeal and

National
Public Service
Comunission

Replacement of Chapter [X.
CHAPTER IX
THE EXECUTIVE

THE NATIONAL PUBLIC SERVICE COMMISSION

54, ) There shall be a National Public Service Commission (hereinaflter

referred to as the “Commission™) responsible for establishing. developing and

maintaining a strictly apolitical and professional National Public Service. recruited on merit and
sustained on proven competence.
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2) The Commission shall consist of a Chairman and eight other persons
appointed by the President on the nomination of the Constitutional Council for a period of six
years provided however that the first nine persons to be so appointed shall be appointed three for
a period of two years, three for a period of four years and three for a period of six vears. and
shall not be subject to the age limit in sub-para (4) below

3) Not less than five members of the Commission should be persons who have
held senior posts in the National Public Service, for not less ten years.

“) The age of a member of the Commission at the time of appointment shall not
exceed sixty five years.

(5) Members of the Commission shall serve full-time and shall neither hold any
other paid office nor practice a profession whilst serving as members of the Commission.

(6) No person shall serve as a member of the Comumission for more than six vears
in aggregate.

(@) The Commission shall determine its own procedures. staffing, pavment of
allowances to its members and salaries to its employees.

(8) No person who accepts appointment as a member of the Commission shall
thereafter be eligible to hold any position of profit in the National or Regional/Provincial Public
Services of Sri Lanka, the Directorate or other position in any Public Corporation or be appointed
to any Commission or Comumittee by the Central or Provincial Executive even after he ceases to
hold such office. save and except as a member of the Constirutional Council. the Elections
Commission or the Police Service Commission.

(9) No person shall accept appointment or having accepted continue to serve as a
member of the Commission. if he;

(a) is a Member of Parliament, a Provincial Council. an Interim
Administration or a Local Government Authority.

(®) has contested an election to Parliament. a Provincial Council or a
Local Authority within the six years preceding such appointment.

© has been convicted of any offence under the laws on bribery and
corruption or of an offence under the penal code punishable by a term of imprisonment
for a period not less than six months.

(d) is guilty of an act of moral turpitude.
(e) is a registered member of a political party or a trade union. or
® is physicallv or mentally incapable of discharging the functions of

a member of the Commission

(10) Any person or concerned group of persons may seek to annul the appointment
or continuance of a member of the Commission before the Constitutional Council on the basis of
suppression of any of the dis-qualifications listed in this Artcle.

(L1) Every person who, immediately before appointment as a member of the
Commission was a Public Servant in the service of the State. or a Judicial Officer shall. when
such appointment takes effect, ipso facto, cease to hold such office and shall  thereafier  be
ineligible for appointment as a National or Provincial Public Servant or Judicial Officer.

(12) (@ A member of the Commission may resign from office by writing
addressed to the President.
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(b) A member of the Commnussion shall not be removed from office
unless the Constitutional Council recommends such removal by a majoritv of not less than two-
thirds of the total membership.

(c) Any person appointed to replace a member of the Conunission who
has resigned. died or been removed shall serve the remaining period of that appointment.

(13) (a) Parliament shall appropriate from the Consolidated Fund sufficient
funds as required by the Commission.

(b) Members of the Commission shall be paid such salaries as may be
determined by Parliament. The salary payable (o any such member shall be charged o the
Consolidated Fund and shall not be reduced during his terin of office

(4 (a) There shall be a Secretary to the Commission. appointed by the
Commission after advertiscment. for a non-renewable fixed period of not more than five vears

(b) If the Secretary is recruited from the National or Provincial Public
Services or the service of a Public Corporation. he shall not have the right of reversion to the
former post once his service in the Commission is terminated.

(15) The quorum for any meeting of the Conunission shall be five members

(16) The Commission shall have power to act notwithstanding any vacancy in its
membership. and any act or proceeding of the Commission shall not be. or not be deemed to be.
invalid by reason only of such vacancy or any defect in the appointment of a member.

an (a) The Commission shall appoint a Secretary to each Cabinct Ministry

(b) A person who immediately prior o appoinunent as Sccretany was in
the service of the State or the service of any Public Corporation shall be
deemed to have been temporarily relcased from such service and shall be
entitled to revert to such service without loss of scniority upon

(i) the Comimission terminating his services otherwisc than by
dismissal: or
(i) his resignation. unless disciplinary proceedings arc pending

against him on the date thereof.

(18) Subject to the provisions of the Constitution. the Commission shall provide for
and detenmninc all matters relating to Public Servants. including the formulation of schemes of
recruitiment. codes of conduct for public scrvants. procedurcs to be followed in making
promotions. transfers and personnel development. the procedure for the exercise and the
delegation of powers of appointment. transfer. dismissal and disciplinary control of anv category
of National Public Scrvants and ensure accountability for actions taken.

(19) (a) The Commission may delegate to a Committee of the Commission consisting
of three members. as shall be named by it. or to a designated Public Servant. such of it's powers
of recruitment. appointment. promotion. transfer. personnel development. dismissal and
disciplinary control in respect of such categories of National Public Servants as may be
specified by the Commission. provided that such powers in respect of Secretaries to Ministries
and Heads of Department shall not be so delegated.

(b) Where the Chairman of the Commission is a member of the Committee so
appointed. he shall be the Chairman of the Committee. and where the Chairman is not a member
of the Committee so appointed. such member of the Committee as may be nominated by the
Chairman of the Commission shall be the Chairman of the said Committce.

(c) There shall be a Secretary to each such Commiltee. who shall be appointed
by the Commission.

(d) The quorum for any meeting of any such Comunittee shall be two members.
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Appeals Triburtal

(e) Any such Committee shall have power to act not withstanding any vacancy in its
membership and any act or proceeding of any such Committee shall not be, or not be deemed to
be, invalid by reason only of such vacancy or any defect in the appointment of a member,

® Any public officer aggrieved by any order of transfer, promotion, award of
scholarships, dismissal or any other order relating to a disciplinary matter made by a Committee
of the Commission or a public officer to whom the Commission or any Committee thereof has
delegated its powers under the preceding paragraphs shall have a right of appeal to the
Commission, or such Committee as the case may be.

(g) The Commission shall have the power to alter, vary or rescind any appointment,
transfer, promotion, dismissal or any other order relating to a disciplinary matter, made on appeal
or otherwise by a Committee to which the Commission has delegated its powers or by a Public
Officer to whom the Commission or any Committee thereof has delegated its powers as above.

(20) The Commission shall, in the performance and discharge if its duties be
entitled to summon any public servant to appear before it and/or produce documents pertaining
to the National Public Service, and shall not be denied such information and explanations as may
be necessary for the performance of its duties

(21)  For the purpose of Chapter (IX) of the Penal Code. a member of the
Commission shall be deemed to be a Public Servant.

(1) The values of the National Public Service (hereinafter referred to as “the
Service” and guidelines for its functioning shall be prescribed by a National Service Public
Law enacted by Parliament to regulate the National Public Service with a view to increasing its
efficiency and effectiveness.

2) Parliament may, by law provide for the establishment of one or more Public
Services as All-Island Services.

3) Every Public Servant shall work within the Law, implement the Law and shall
not suggest, convey or be required to implement any action contrary to Law.

() A Public Servant shall neither take any part in a parliamentary. regional or
local authority election, other than carrying out a duty assigned by the Elections Commission or
merely recording his vote, nor shall he be a member of a political party or canvass in any
manner for a candidate in such an election. Doing so shall make him liable to dismissal from the
National Public Service. ’

3) The President shall appoint all Public Servants required by Constitution or
other written law to be appointed by the President. provided that any Public Servant required to
be appointed with the approval of or on the nomination of the Constitutional Council shall be so
appointed only in conformity with such approval or nomination. and no Public Servant shall
purport to exercise any function without having received such appointment.

©) @) Subject to the provisions of the Constitution. the recruitment.
appointment. promotion. transfer, dismissal and disciplinary control of all National Public
Servants and the determination of policies of Personnel Development shall vest in the National
Public Service Commission.

®) No appointment or transfer shall be made other than to a post in the
approved cadre.

@) Save as otherwise expressly provided for by the Constitution, all National
Public Servants shall hold office according to the terms and conditions laid down by the
National Public Service Commission.

®) For the purposes of this Chapter “National Public Servant” does not include a
member of the Army, Navy or Air Force or the Police Service.

56 (1) There shall be an Administrative Appeals (hereinafier referred to as “the
Tribunal™) appointed by the Judicial Service Commission.
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(2) The Tribunal shall have power to alter. vary or rescind any disciplinary order
or decision referred to in Article 54 (19).

3) The Constitution, powers and procedures (including time limits for the
preferring of appeals) of the Administrative Appeals Tribunal shall be prescribed by the
National Public Service Law, enacted by Parliament.

“) No Court or Tribunal other than the Supreme Court or the Court of Appeal.
shall have power or jurisdiction to inquire into, pronounce upon or in any manner call in
question any order or decision of the Administrative Appeals Tribunal. the Commission. a
Committee of the Commission or any specified person to whom such power is delegated with
regard to any matter concerning the appointment,” promotion. transfer, personnel development,
dismissal or disciplinary control of a National Public Servant

Undue 57 Any person who, otherwise than in the course of his duty. directly or indirectly. by

Influence himself or by any other person. in any manner whatsoever. influences or attempts to Influence
any decision of the Commission or of any Committee thereof or of any member of such
Commission or Committee or of any Public Servant exercising any powers delegated by such
Commission or Committee shall be guilty of an offence and shall on conviction by the High
Court after trial without a jury be liable to a fine not less than One Hundred Thousand Rupees
and not exceeding Five Hundred Thousand Rupees or to imprisonment for a term not less than
three years and not exceeding seven years or to both such fine and imprisonment

Transitory 58. Subject to the provisions of the Constitution and until the Commission otherwise

Provisions provides, the rules, regulations and procedures relating to the Public Service that were in force
immediately prior to the coming into force of this Chapter of the Constitution shall, mutatis
mutandis, be deemed to continue in force as rules. regulations and procedures relating to the
Public Service as if they had been made or provided under such Chapter

Oath or 59, A person appointed to any office referred to in this Chapter shall not enter upon the

affirmation duties of his office until he takes and subscribes the oath or makes and subscribes the

of Office affirmation set out in the Fourth Schedule to the Constitution.

4 Articles 103 and 104 of the Constitution are hereby repealed and the Repeal

fellowing new Chapter XIVA is inserted immediately after Chapter XIV and replacement of
Articles 103 and 104
CHAPTER XIVA
THE ELECTIONS COMMISSION
National 103, (€)) There shall be a National Elections Commission(hereinafter referred {0 as “the
Elections

Commission™ which shall consist of a Chief Elections Commissioner and two Elections
P P

) The Chief Elections Commissioner shall be the Chairman of the Commission.

3) The Chief Elections Commissioﬁer and the two Elections Commissioners shall be
appointed by the President on the nomination of the Constitutional Council provided that the incumbent
Commissioner of Elections shall be the first Chief Elections Commissioner. unless the Constitutional
Council by a majority of not less than two- thirds of the total membership decides otherwise.

(4) The salaries of the Chief Elections Commissioner and the Elections Commissioners
shall be determined by Parliament. b charged to the Consolidated Fund and not be diminished during
their terms of office.

(5) The posts of Chief Elections Commissioner and/or Elections Commissioners shall
become vacant upon their

(a) death
®) ignation by writing

d to the President
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() reaching the age of 63 years

(@) removal by the President on a recommendation made by the Constitutional Council on
account of physical or mental infirmity, and

(e) removal by the President on a resolution for such removal on the ground of proven

misbehaviour and supported by not less than two thirds the number of members of the
Constitutional Council.

6) The President shall on the nomination of the Constitutional Council appoint

(a) one of the two Elections Commissioners to act as Chief Elections
Commissioner whenever the Chief Elections Commissioner is unable to discharge the functions
of his office and

(b) a person to act as Elections Commissioner whenever an Elections
Commissioner is unable to discharge his functions, or whenever an Elections Commissioner has
been appointed to act as Chief Elections Commissioner under paragraph (a) above.

7 In the event of a notice having been published for the conduct of a Presidenual or
Parliamentary Election or a Referendum and the Chief Elections Commissioner or an Elections
Comumissioner is due to reach the age of 63 years within a period of one year from the date of such notice.
the Constitutional Council may recommend the extension of the term of office of such Commissioner for
a period not exceeding one year and the President shall grant such extension

(8) No person who has held the office of the Chief Elections Commissioner or Elections
Commissioner may, after retirement accept any appointment in the Public Service or any Public Office
whatsoever, save and except as a member of the Constitutional Council. Public Service Commission or
Police Commission.

©) (@) The Commission shall exercise, perform or discharge all such powers, duties
or functions as may be conferred or imposed or vested in the Commission by the Law for the time being
in force relating to elections to the office of President of the Republic and of Members of Parliament,
Provincial Councils, or Local Authorities and those required by any other written law. and for Referenda.

®) Wherever any existing Law refers to Powers and Functions to be exercised by
the Commissioner of Elections. it shall be deemed to be a reference to the Commission.

(10) Without prejudice to the above, the Commission shall :

(a) superintend, direct and be in charge and control of the preparauon of electoral
registers for all elections to the Office of the President. to Parliament. to the Provincial Councils. to all
Local Authorities. for the conduct of Referenda: and those required by any other wrigteg law, and

®) select and deploy the staff required for performing and discharging the
functions and duties of the Commission.

(11) ) The Commission shall take all steps within their power to ensure that all
elections are conducted impartially and in a free and fair manner.

(®) It shall be the duty of every person. official body or authority assisting.
contesting, participating in. or whose services have been required or sought for any election. to take
all steps within their control to ensure that elections are conducted impartially and in a free and fair
Mmanner.

(12)  The Commission shall endeavour to take all decisions with the concurrence of all its
members but in the event unanimity is not possible the decision of the majority of its members shall
prevail.

(13) @) The Commission shall appoint such staff as the Commission may consider
necessary to assist the Commission in the performance of its powers and functions: provided however
that the staff of the Elections Department shall first be offered the option of being absorbed into the said
staff.



3 @otMGD E3ENTe IS5 GBS €365 261

‘arliiument
> make laws

(b) No officer or staff member of the Commission shall be removed from office
except on the recommendation or with the concurrence of the Commission.

a4 (a) The Service Commanders and the Inspector General of Police shall.
whenever so requested by the Commission. provide the necessary assistance to the Commission to
enable the Commission to effectively exercise its powers and perform or discharge its dutics under the
Law

() Officers and staff deployed for the conduct of elections (including personnel
of the Police and Armed Services whilst on election duty) shall be subject to the direction of the
Commission and failure to comply with such directions shall render them liable to punishment including
dismissal.

(15) For the purposes of Chapter X of the Penal Code a member of the Commission shall be
deemed to be a public servant.

(16) Every person who. othenwise than in the course of his duty. dircctly or indircctly. by
himself or by any other person. in any manner whatsoever. influerices or attempts to influence any
decision of the Commission. or of any member of such Commission. or of any public officer cxercising
any powers delegated by such Commission. shall be guilty of an offence and shall on conviction by the
High Court afier trial without a jury be liable to a fine not less than One Hundred Thousand Rupees and
not more than Five Hundred Thousand Rupees or to imprisonment for a term not less than three vears
and not exceeding seven years or to both such fine and imprisonment.

(17) A person appointed to any office under the Commission shall not enter upon the duties
of his office until he takes and subscribes the oath or makes and subscribes the affirmation set out in the
Fourth Schedule to the Constitution.

104, Parliament shall upon the coming into effect of these provisions enact legislation giving the
Commission such other powers considered necessary to enable such Commission to

(1) conduct and hold impartial elections in a free and fair manner and to perform and
discharge its other powers and duties effectively.

2) effectively monitor the electoral process and ensure and cnforce compliance with the
laws relating to elections.

3) ensure that all citizens are treated equally in relation to the excrcise of their franchise:

) ensure that equal opportunity and treatment is provided to all candidates irrespective of

their party or political affiliations:

(3) stagger the polling in determined geographical areas where it is not possible for any
valid reason to conduct the poll in that area on the date fixed for such poll but ensuring that votes arc
counted only after the completion of the total election or for disregarding such votes if the totality of the
votes from that geographical area would not in any event affect the result of the election:

(6) make regulations. which the Commission may deem necessary in consultation with
recognized parties. in respect of election campaigning. the allocation and distribution of television and
broadcasting time. the utilisation of private and public places and facilities. and the display of banners
and posters during election campaigns;

(@] prescribe substantial penalties for unauthorised entry into Polling Booths. Counting
Centres or their precincts: -
(8) provide for granting of insurance cover. compensation and other benefits to election

stafT in the event of accident. injury or death. in the course of their duties.

©® prescribe procedures for the collection of funds for election campaigns. the limits for
such expenditure at elections and the publication of accounts of such expenses.
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(10) ensure the highest degree of impartiality in the electoral process. invite appropriate

local organisations or persons to function as observers at elections and permit such persons or bodies
_ limited access to polling stations and counting centres;

(11)  prepare. in consultation with political parties a Code of Conduct for election

campaigns and to monitor violations of such Codes of Conduct, and

(12)  cancel and hold fresh polls in identified electorates if the Commission is satisfied that

there has been a disruption in the free exercise of the voting due to rigging, impersonation. general
intimidation, violence or in any other manner.

Repeal and 5.
Replacement of
Articles 107 to 115

Appointment 107
and removal of
Judges of the Supreme
Courtand the Court of
Appeal

Salaries of 108

Judges
Acting 109
Appointments

Performance or 110
discharge of

other duties or
functions by Judges

Articles 107 to 117 are hereby repealed and replaced by the following new Articles:

INDEPENDENCE OF THE JUDICIARY

(1) The Chief Justice, every other Judge of the Supreme Court, the President of the
Court of Appeal and every other Judge of the Court of Appeal shall be appointed by the
President by warrant on the nomination of the Constitutional Council.

() The Chief Justice, the President of the Court of Appeal and every Judge of the
Supreme Court and the Court of Appeal shall hold office during good behaviour. and shall not
be removed except by an order of the President made in accordance with a resolution of the
Constitutional Council supported by not less than two thirds of the total number of Members of
the Constitutional Council (including those not present) presented to the President for such
removal on the ground of proven misbehaviour or incapacity.

3) Every person appointed to be or to act as Chief Justice, President of the Court of
Appeal or a Judge of the Supreme Court or Court of Appeal shall not enter upon the duties of
his office until he takes and subscribes the oath or makes and subscribes the affirmation set out
in the Fourth Schedule to the Constitution, before the President.

) The age of retirement of Judges of the Supreme Court shall be sixty five vears and that
of the Judges of the Court of Appeal shall be sixty three years provided that a Judge of the
Supreme Court or Court of Appeal may by writing under his hand addressed to the President
retire or resign at any time before he reaches the age of retirement.

1) The salaries of the Judges of the Supreme Court and of the Court of Appeal shall be
determined by Parliament and shall be charged to the Consolidated Fund.

2) The salary payable to, and the pension entitlement of a Judge of the Supreme Court and
a Judge of the Court of Appeal shall not be reduced after his appointment.

(1) If the Chief Justice or the President of the Court of Appeal is temporarily unable to
exercise. perform and discharge the powers, duties and functions of his office by reason of
illness. absence from Sri Lanka or any other cause, the President shall appoint the next most
senior Judge of the Supreme Court or the Court of Appeal to act in the post of Chief Justice or
President of the Court of Appeal, respectively. '

2) If any Judge of the Supreme Court or Court of Appeal is temporarily unable to exercise,
perform and discharge the powers. duties and functions of his office. by reason of illness.
absence from Sri Lanka or any other cause. the President shall appoint. on the nomination of the
Constitutional Council. another person to act as a Judge of the Supreme Court. or Court of
Appeal. as the case may be. during such period.

(1 A Judge of the Supreme Court or Court of Appeal nominated by the Chief Justice
or the President of the Court of Appeal respectively. may be required by the President of the
Republic to perform or discharge any other appropriate duties or functions under any written
law.
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(2) A Judge of the Supreme Court or Court of Appeal shall not function in any other office
(whether paid or not) or accept any place of profit or emolument. save and except as authorised
by the Constitution or by any written law and with the written consent of the President.

(3) A person who has held office as a permanent Judge of the Supreme Court or the Count
of Appeal may not:

(a) appear. plead. act or practise in any Court. Tribunal or Institution as an
Attorney-at-Law at any time: and

®) accept any place of profit or emolument in the public service or any public
office whatsoever. other than as a member of the Constitutional Council. the Public
Service Commission. the Elections Commission. the Police Commission. the Bribery
and Corruption Commission, the Human Rights Commission or the Delimitation
Commuission. for a period of three years after retirement.

() There shall be a High Court of Sri Lanka. which shall exercise such jurisdiction and
powers as Parljament may by law vest or ordain.

) The Judges of the High Court shall be appointed by the President of the Republic by
warrant under his hand on the recommendation of the Judicial Service Commission established
under this Chapter and be subject to its disciplinary control and shall not be removed except by
an order of the President made in accordance with a resolution of the Constitutional Councii for
such removal on the ground of proven misbehaviour or incapacity supported by not less than
two-thirds of the total number of members of the Constitutional Council.

3) The retirement age for High Court Judges shall be sixty one years provided that such
Judge may by writing addressed to the President retire or resign at any time before he reaches
the age of retirement.

) There shall be a Judicial Service Commission (hereinafter referred to as “the
Commission™)which shall consist of :

a) the Chief Justice who shall preside at meetings of the Commissior.

b) the two most senior Judges of the Supreme Court. seniority being reckoned
from the date of first appointment to the Supreme Court.

<) the Attorney General.
d) the President of the Court of Appeal. and

€) one person. learned in the Law. nominated by the Constitutional Council. for
a period not exceeding three years.

) The quorum for any meeting of the Commission shall be four members

3) The Commission shall have power to act notwithstanding any vacancy In its
membership. and no act or proceeding by the Commission shall be or be deemed to be invalid by
reason only of any such vacancy or any defect in the appointment of a member. i

[€))] A member of the Commission may be paid such salary or allowance as may be
determined by Parliament. Any salary or allowarnce payable to a member shall be charged to the
Consolidated Fund and shall not be diminished during his term of office. The salary so payable
shall be in addition to the salary or other emoluments attached to. and received from lus
substantive appointments.
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(5) The Commission shall

a) make rules regarding schemes of recruitment and procedure for the
appointment of Judicial Officers. and scheduled Public Officers. and

b) provide for such matters as are necessary or expedient for the exercise.
performance and discharge of the powers. duties and functions of such Commission.

[ab There shall be a Secretary to the Commission who shall be appointed by the
Commission from among Senior Judicial Officers for a limited period not exceeding three vears

(2) No person who has held the office of Secretary to the Comission shall be a Judge of
any Court of First Instance, either during or after his tenure of office as Secretary.

(1 The recruitment. appointment. transfer. dismissal and disciplinary control of Judicial
Officers. and of scheduled Public Officers is vested in the Commission .

() The Commission shall provide for and determine all matters relating to Judicial
Officers, including schemes of recruitment and Codes of Conduct and may give such directions
as the Commission may deem necessary, for the proper and efficient administration of Courts
functioning under such Judicial Officers.

3) It shall be competent to the Commission by Order published in the Gazelte. (o delegate
its powers under paragraph (1) of this Article in respect of such class or category of Judicial
Officers or scheduled Public Officers as may be specified. to a Committee of not less than three
Judges. each of whom shall be a Judge of the Supreme Court or the Court of appeal. and one of
whom shall be nominated by the Cc ion as Chairman.

[C))] Any Judicial Officer or scheduled Public Officer may resign lus office by wriling under
his hand addressed to the Chairman of the Commission.

%) The Commission may. by Otder published in the Gazettc. delegate to the Secretary to
the Commission the power to make all transfers. other than transfers involving increase of
salary. or to make acting appointments in such cases and subject to such limitations as may be
specified in the Order.

(6) The Chairman of the Commission or any Judge of the Supreme Court. Court of Appeal
or the High Court authorised by the Commission to do so. shall have full power and authority to
inspect any Court of First Instance or the records. registers or other documents maintained in
such Court and to hold such inquiry as may be necessary.

7 In this article:
“appointment " includes an acting ot temporary appointment:

“Judicial Officer” does not include a Judge of the Supreme Court or Court of Appeal:

“Scheduled Public Officer " means the Registrar of the Supreme Court. the Fiscal. the Registrar
of any Court of First Instance or any Public Officer employed in the Registry of the Supreme
Court, the Court of Appeal or any Court of first Instance. included in a category specified in the
Fifth Schedule or in such other categories as may be specified by Order made by the Minister in
charge of the subject of Justice. and approved by Parliament. and published in the Gazette

(n Every Judge. Presiding Officer. Public Officer or other person entrusted by law with
Judicial powers or functions under this Chapter or with similar functions under any Law

enacted by Parliament shall exercise and perform such powers and functions without being
subject to any direction or other interference or proceeding from any other person except a
Superior Court. Tribunal. Institution or other person entitled under Law to direct or supervise
such Judge, Presiding Officer. Public Officer or such other person in the exercise or performance
of such powers or functions.
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) Every person who, otherwise than in the course of his duty. without legal authority.
influences or attempts to influence any decision of the Commission or any member thereof. or
interferes or attempts to interfere with. the exercise or performance of the Judicial powers or
functions of any Judge, Presiding Officer. Public Officer or such other person as is referred to in
paragraph (1) of this Article, shall be guilty of an offence punishable by the High Court on
conviction after trial without a jury with imprisonment of either description for a term not less
than three years and not exceeding seven years or to a fine not less than One Hundred Thousand
Rupees and not exceeding Five Hundred Thousand Rupees or to both such imprisonment and
fine and may. in addition. be disqualified for a period not exceeding seven years from the date of
such conviction from being an elector and from voting at a Referendum or at any election of the
President, a Member of Parliament or any Provincial Council or Local Authority or from holding
any Public Office and from being employed as a Public Officer.

No suit or proceeding shall lie against any member of the Commission for any act which
in good faith is done or is purported to be done by him in the performance of his duties
or in the discharge of his functions under the Commission.

The following new chapter XVIIIA is inserted immediately after Chapter XV111
of the Constitution.

CHAPTER XVIIIA
THE POLICE SERVICE COMMISSION

(1 There shall be a Police Service Commission (hereinafter referred to as “the
Commission™) responsible for establishing. developing and maintaining a strictly apolitical and
professional Police Service. recruited on merit and sustained on proven competence.

) Subject to the provisions of the Constirution the recruitinent. appointment. promotion,
transfer. dismissal and disciplinary control of all members of the Police Service. is hereby
vested in the Commission.

3) Every member of the Police  Service shall work within the law. in accordance with the
law and shall not suggest. convey or be required to implement any action contrary 10 law.

h Subject to the provisions of the Constitution. the Cabinet of Ministers shall provide for
and determine all marters of general policy relating to the maintenance of Law and Order

(3) (a) The Commission shall consist of a Chairman and four other persons. appointed
by the President on the nomination of the Constitutional Council
from the following:

n Two retired Judges who have served for not less than four veurs us Supreme Court
Judges,

(2) Three respected members of the community who have rendered eminent public service
provided that at least one of them is a former IGP or Senior DIG

(b) The Inspector General of Police shall. ex-otYicio. be a member of the Commission

(©) No person shall accept appointment or continue as a member of the Commission it he
1s 8 Member of Parliament or is disqualified under any Law enacted by Parliament to regulate the
Commission.

(@5) Every member of the Commission shall hold office for a period of six vears from

the date of his appointment. unless he earlier reaches the age of seventy years. resigns his office
by writing under his hand addressed to the President or is removed from office by the President
on a resolution adopted by the Constitutional Council supported by not less than two-thirds the
total number of members. for cause assigned.



266

33 @otNGD EBENG NSS CrNdBe) )

Delegation 155C
to a Committee,

the Inspector

General of Police

or a designated

Police Ofticer

Powers and 155D
Functions
of the Commission

2) The President may grant leave from his dutics to any member of the Commission and
may appoint a person qualified to be a member of the Commission to be a temporary member
for the period of such leave on a recommendation of the Constitutional Council.

3) A member of the Commission shall be paid such salary as may be determined by
Parliament. The salary payable to any such member shall be charged to the Consolidated Fund
and shall not be diminished during his term of office.

(€} There shall be a Secretary to the Commission who shall be appointed by the
Commission.
(5) The quorum for any meeting of the Commission shall be three members other than the

ex-officio member

(6) The Commission shall have power to act notwithstanding any vacancy in its
membership. and no act or proceeding of the Commission shall be. or be deemed (0 be. invalid
by reason only of any such vacancy or any defect in the appointment of a member

(7) For the purpose of Chapter IX of the Penal Code. a member of the Commission shall
be deemed to be a Public Servant.

.

60 The Commission may delegate to a Committee of the Cominission consisting of three
members named by the Commission or to the Inspector General of Police or a designated
Police Officer such of its powers of recruitinent. appointment. transfer. posting. promotion.
dismissal or disciplinary control in respect of such categories of police officers as are
specified by the Commission.

(2) Where the Chairman of the Commission is a member of the Committee so appointed.
he shall be the Chairman of the Committee and where he is not. a member of the Committee as
may be nominated in writing by such Chairman shall be the Chairman of that Committee

3) There shall be a Secretary to each such Committee who shall be appointed by the
Commission.

h The quorum for any meeting of any such Committec shall be two members.

(&) Any such Comunittee shall have power to act notwithstanding any vacancy in its
membership and any act or proceeding of any such Committce shall not be or be decmed to
be. invalid by reason only of any such vacancy or any defect in the appointment of a member

({1 The Commission shall have the power on appeal or otherwise 1o alter. vary or rescind
any appeintment. order of transfer, promotion. dismissal or any other order relating to a
disciplinary matter made by a Committee of the Commission. the Inspector General of Police or
a designated Police Officer to whom the Commission has delegated its powers

) The Commission may appoint a Promotions Board and a Transfer Board cach
consisting of not more than three persons one of whom shall be a person who has held high
judicial office to make recommendations to the Commission in relation to promotions and
transfers of officers of the category of Assistant Superintendent of Police and above.

3) Subject to the provisions of the Constitution. the Commission shall provide for and
determine all matters relating to Police Officers. including the formulation of schemes of
recruitinent and codes of conduct for Police Officers. the principles (o be followed in making
promotions and transfers. and the procedures for the excrcise and the delegation of the powers of
recruitment. appointment. transfer. posting. promotion. dismissal and disciplinany control of
Police Officers. -

“) Subject to the provisions of the Constitution and until the Comuission othenvise
provides. the rules. regulations and procedures relating to the Police Service that were in force
immediately prior to the coming into force of these provisions. shall. mutatis mutandis, be
deemed to continuc in force as rules. regulations and procedures relating to the Police Service as
if they had been made or provided under the Constitution.
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(5) The Commission shall:

(a)  exercise financial control over. monitor the performance of and be
accountable to Parliament for the performance of the Police Service

(b) look into grievances of the Public ansing out of the Policing
Functions of the Police Service. and

(c) promote development of the Police Service as a professional organisation

Interference ISSE  Every person who. otherwise than in the course of his duty. directly or indircctly. by himself
wiith the Pohice an or by any other person. in any manner whatsoever. influences or attempts to mfluence any
offence decision of the Commission. or of any Committec thereof. or of any member of such

Commission or of any member of the Promotions or Transfer Board or of the Inspector General
of Police or any Police Officer of Exccutive Grade. shall be guilty of an offence. and shall on
conviction by the High Court after trial without a jurv be liable {0 a fine of not less than One
Hundred ~ Thousand Rupeces and not exceeding Five Hundred Thousand Rupees or to
imprisonment for a term not less than three vears and not cexceeding seven years or 1o both such
finc and imprisonment

Parliament to ISSF  Parliament shall make laws to give effect to the principles and provisions for which the
make laws Commission has been established. making provision for Provincial Police Services as necessars
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